This paper analyses the legal substance of the customs procedure of the free customs zone in the Eurasian Economic Union by investigating its main features and peculiarities. In particular, we show that the customs procedure of the free customs zone is an economic instrument of state regulation of foreign trade activity in the Eurasian Economic Union. Also, we highlight the need for the harmonization of the provisions of the current legislation on the respective customs procedure between the member states of the Eurasian Economic Union. We also show that the legal regulation of this customs procedure is now generally compliant with WTO law.
Introduction
Traditionally, free 4 economic zones (FEZ) are a form of international cooperation that facilitates a state's integration into the world economy. FEZ are aimed at attracting investment (including foreign investment) to specific sectors or regions of the country. The fiscal regime of FEZ is characterized mainly by tax exemptions for FEZ residents. Several exemptions from customs payments are prescribed by the free customs zone customs procedure (FCZ customs procedure), which is applied only in the territory of FEZ.
The existing research on FCZ customs procedure is focused mainly on the features of FEZ (e.g., Kozyrin, 2006; Basenko, 2009) , while FCZ customs procedure is not analysed in detail. Savosik researched the mechanism of customs payment imposition in special economic zones (SEZ) but the author paid little attention to the application of customs payments at the termination of FCZ customs procedure (Savosik, 2011) . Moreover, these papers contain no comparison of the FCZ customs procedure applied in Russia, Belarus and Kazakhstan and the analysis of the consistency of FCZ customs procedure regulation within the WTO legal framework.
As this is an important investment tool, there are several issues that should be studied to understand its legal substance.
First, the definition and legal regulation of the FCZ customs procedure has not been researched in detail. Such a definition is needed to understand the substance of this customs procedure, its benefits and restrictions and the discrepancies between the national, supranational and WTO regulation of the FCZ customs procedure. Therefore, we analyse the definition and legal regulation of the FCZ customs procedure in our research.
Second, we are of opinion that the FCZ customs procedure is an economic instrument of foreign trade regulation. This is due to the significant role of customs benefits and restrictions in the legal regulation of the FCZ customs procedure. In our research, we show that the benefits and restrictions of the FCZ customs procedure make it an economic instrument of foreign trade regulation.
Third, we highlight several discrepancies between the current FCZ customs procedure regulation in the member states of the former Customs Union (CU) in the framework of EurAsEC which served for the formation of the Eurasian Economic Union (EAEU) which was established on January 1, 2015. The aims of the EAEU include unified customs regulation and economic policy. Thus, the difference in national FCZ customs procedure regulation leads to 4 different applications and thus contradicts the principles of the EAEU. This also breaches the principle of fair competition.
Finally, the issue of non-compliance was raised at Russia's accession to the WTO.
However, there has been no research on whether the legislation on the FCZ customs procedure is compliant with WTO law after Russia joined the WTO. We reveal that there were amendments to the legal regulation of the FCZ customs procedure after Russia's accession, and the relevant legislation is now generally compliant with WTO law. This eliminates the risk of a dispute on Russia's breach of the obligations to the WTO.
The definition of FEZ and FCZ customs procedure and the relationship between them
FEZ can be defined as part of the territory of a state to which a special economic regime is applied.
The International Convention on the Simplification and Harmonization of Customs
Procedures (the Kyoto Convention) contains a definition of a "free zone" which is "a part of the territory of a Contracting Party where any goods introduced are generally regarded, insofar as import duties and taxes are concerned, as being outside the Customs territory". Thus, the "free zone" is a type of foreign trade exclave, where the goods are considered outside the customs territory.
The Treaty on the Issues of Free (Special) Economic Zones within the Customs Territory of the Customs Union and the Customs Procedure of a Free Customs Zone (the Treaty) defines FEZ as a part of the territory of the CU member state to which a special legal regime of entrepreneurial and other activities is applied and the FCZ customs procedure may be applied. At first glance, the title of the Treaty allows us to distinguish between free and special economic zones, however, these different names define special economic zones in different EAEU member states. For this reason, hereinafter the term 'FEZ' will denote special and free zones.
In the Russian Federation FEZ are characterized by a special regime for business activity and the possibility of the application of the FCZ customs procedure. In the Republic of Belarus FEZ cover not only businesses, but also investment activity. In the Republic of Kazakhstan FEZ are applied in order to facilitate priority activities consistent with the objectives of its creation.
The legal regulation of the FCZ customs procedure
Legal regulation of the FCZ customs procedure is performed according to the legislation of the EAEU and the national legislation of the EAEU member states. In the relationship between the national and supranational levels of customs regulation, the principle of priority of supranational regulation is established (Kozyrin, 2012) .
Acts of international law, which are part of the national legislation of EAEU member states, also regulate the FCZ customs procedure.
First, are the WTO rules, as described below, EAEU countries which are not WTO members also undertake to comply with WTO rules. Second, the International Convention on the When residents import foreign goods into FEZ territory, other customs procedures could also be applied. The mandatory placement of foreign goods under the appropriate customs procedure establishes a certain legal regime for the importation and use of foreign goods within FEZ territory. However, EAEU (i.e. domestic) goods can be used even without placing them under the customs procedures, as the territory of FEZ, as noted above, is the territory of the EAEU.
The placement of goods under the FCZ customs procedure may be terminated in the following cases:  the export of goods placed under the FCZ customs procedure from the FEZ territory.
In our view, the export of goods placed under the FCZ customs procedure may be regarded as the placement of goods under any other customs procedure as the export of goods also presumes the placement of goods under a new customs procedure.
The FCZ customs procedure as an economic instrument of state regulation of foreign trade
As the legal regulation of the FCZ customs procedure has not been researched in detail, the role of the FCZ customs procedure as an instrument of foreign trade regulation has also not been deeply investigated. However, we are of opinion, that the FCZ customs procedure is an economic instrument of foreign trade regulation.
The Treaty defines the FCZ customs procedure as customs procedure when goods are placed and used in the FEZ territory without the payment of customs duties and taxes, without the application of non-tariff measures to foreign goods, and without the application of prohibitions and restrictions to the goods of EAEU.
The first economic and administrative advantage of the FCZ customs procedure is the
non-application of non-tariff measures to foreign goods and the non-application of prohibitions
and restrictions to the goods of EAEU. This means the non-application of non-tariff (licenses, quotas, etc.) and other trade barriers to EAEU goods.
The second advantage is the non-payment of customs duties and taxes, when goods are placed and used within the FEZ territory. This advantage is the most attractive for import flows, but the most difficult in the regulation of the FCZ customs procedure. The difficulty comes from several features in the application of the exemptions from customs payments.
First, there is a formal obligation to pay customs duties and taxes. Despite the fact that at the placement of goods under the FCZ customs procedure, customs duties and taxes shall not be paid, the declarant has the obligation to pay them at the registration of the customs declaration for goods.
At first glance, this obligation is quite contradictory: the declarant is exempt from payment; nevertheless, under the provisions of the Treaty he has an obligation to pay. In fact, the declarant does not pay customs duties and taxes, and the emerged obligation to pay them shall be terminated under certain conditions set forth in the EAEU legislation. The obligation to pay customs duties and taxes shall be terminated upon the completion of the FCZ customs procedure along with general cases of terminating the obligation to pay customs duties and taxes. Thus, this instrument is applied in order to ensure the compliance with the respective regulations and is used as a preventive disciplinary instrument.
Second, there is the absence of a requirement to provide a security payment for customs duties when placing goods under the FCZ customs procedure.
Third, there are certain specific applications of customs duties at the completion of the FCZ customs procedure with the subsequent placement of goods under other customs procedures. The application of other customs procedures at the completion of the FCZ customs procedure depends on the status of the goods.
The status of such goods is set by the requirements and conditions within the territory of FEZ. According to the Treaty, goods manufactured from EAEU goods shall acquire the status of EAEU goods, and goods manufactured from foreign goods shall acquire the status of foreign goods.
The Treaty, however, establishes exceptions to this rule. For certain categories of residents during the transition period and when exporting goods from CU territory, the determination of the country of origin is subject to conditions such as, for example, the criteria of processing sufficiency. We consider that these criteria differ from one member state of the CU to another.
Finally, there are several restrictions on the application of the FCZ customs procedure.
For example, the permitted use conditions shall be met. The main one is that the goods shall be placed and/or used by residents within the FEZ territory for the purpose of the performance by residents of permitted activities in conformity with the agreement on the performance of activities within the FEZ territory.
The customs authorities also control the designated purpose of the use of foreign goods.
Customs control is characterized by the obligation of residents to maintain records in respect of goods placed under the chosen customs procedure, and of goods manufactured with the use of foreign goods; to reflect any changes in respect to these goods in the accounting records; and to submit reports upon the request of the customs authority.
The analysis of the main features of the FCZ customs procedure shows the following features: Under certain conditions the goods placed under the FCZ customs procedure are exempt from prohibitions and restrictions, and from customs duties and taxes. However, these 8 benefits are balanced with certain restrictions aimed at controlling the application of the FCZ customs procedure (e.g., the control of the designated purpose of foreign goods).
Consequently, the legislation sets a specific economic regime for the application of the FCZ customs procedure. These are thus an economic instrument of foreign trade regulation. Our analysis of the uniformity of the legislation of EAEU member states on the FCZ customs procedure was restricted to the original CU members (Russia, Belarus and Kazakhstan) due to the fact that the Treaty regulating the FCZ customs procedure was concluded only by these member states. The Republic of Armenia joined the EAEU on January 2, 2015.
The difference in FCZ customs
The following differences in the FCZ customs procedure legislation of the original CU member states were found. The most important difference is the difference in the criteria of sufficient processing for certain types of goods. As mentioned above, these criteria determine the status of goods (EAEU or non-EAEU) and lead to their exemption from customs payments when the goods became EAEU goods after their processing on the FEZ territory. For example the norms of sufficient processing in Russia and in Belarus impose more stringent requirements in respect of certain foreign goods when recognizing them as EAEU goods than similar rules in the Republic of Kazakhstan. It concerns, for example, the criteria of sufficient processing of medicines, computing machines and units thereof (Garmonnikov, 2013) . Thus, the list of goods manufactured with the use of foreign goods within FEZ in the territory of the Republic of Kazakhstan has a significant competitive advantage over similar goods produced in FEZ in the Republic of Belarus and the Russian Federation.
In this regard, it seems reasonable that the Eurasian Economic Commission should draw up a list of conditions, manufacturing and technological operations sufficient for the recognition of goods manufactured with the use of foreign goods under the FCZ customs procedure.
Otherwise, the disputes between the original CU member states are likely to occur regarding unfair competition of national importers and manufacturers of similar products made from foreign raw materials and components in the FEZ in Belarus, Kazakhstan, and Russia.
The regulation of the FCZ customs procedure by WTO rules
The According to these provisions, the obligations assumed by one party, the CU member, in connection with the accession to the WTO and related to legal relationships regulated by CU customs legislation, became a part of the CU legal system, and other CU members are expected to obey. At the same time, CU member states have the right not to comply with the commitments made by the WTO member state in the part in which the CU legal system and the resolutions of its bodies require changes and/or the legal relationships are regulated by the member states at the national level.
According to WTO rules, upon completion of the FCZ customs procedure, foreign commodities and the products of their processing are treated for customs purposes as being outside the customs territory of the state. When exporting these commodities outside the territory of FEZ to the rest of the territory of the state, they are subject to the relevant measures of foreign trade regulation. Thus, customs duties and taxes shall be applied.
The non-application of the measures of foreign trade regulation to foreign goods and goods manufactured with the use of foreign goods exported from FEZ to the rest of the state is a violation of the basic principles of foreign trade, which are, in accordance with the provisions of Economic Zone in the Magadan Region") there were specific provisions applied to foreign goods imported into the territory of the Kaliningrad and Magadan SEZ. If these goods were processed and met sufficient processing criteria, they could be admitted to the rest of the territory of the Russian Federation without payment of import customs duties and taxes. Thereby the principles of the WTO were breached.
This problem was specifically mentioned in the report of the Office of the United States
Trade Representative on accession of the Russian Federation to the WTO. It was stated that all customs duties and taxes on goods imported from the territory of FEZ to the rest of the territory of the state and released for free circulation, must be paid regardless of whether the foreign goods were processed on the territory of FEZ or not.
As Russia undertook to comply with WTO rules, the above-mentioned provisions are transitional in respect of the determined residents, which is permitted under the WTO law.
Conclusion
Our research results in the following conclusions on the claims set in the introduction of the paper.
First, we analysed the development of the legal regulation of FEZ, the FCZ customs procedure, and the definitions and legal regulation of FEZ and the FCZ customs procedure. We found that the main terms and concepts of the FCZ customs procedure are established at the supranational level, while several details are regulated in accordance with the national legislation of the member states of the EAEU.
Second, based on the analysis of the legal regulation of the FCZ customs procedure we have shown that the FCZ customs procedure is an economic instrument of foreign trade regulation. We focused our argumentation on the analysis of the preferential regime of the application of customs payments when goods are placed and used within the FEZ territory, or exported. We also analysed the restrictions on the application of the FCZ customs procedure. As the benefits attract import flows into the territory of FEZ, and the restrictions are aimed to control the application of the FCZ customs procedure, a special economic regime is established thereby. Thus, the FCZ customs procedure is an economic instrument of foreign trade regulation.
Third, we showed that the harmonization of the FCZ customs procedure regulation in the member states is needed. We determined that the provisions of the FCZ customs procedure differ in the EAEU member states. This could violate the principles of unified customs regulation and unified economic policy as well as the principle of fair competition. Thus, these provisions require harmonization in the EAEU.
Finally, we have found that previously there were certain discrepancies between the FCZ customs procedure regulations and WTO law, which were eliminated due to Russia's accession to the WTO.
Today, we witness the active development of the legal regulation in the EAEU.
Moreover, a new member has recently joined the EAEU (the Republic of Armenia), while the others are expected to join in the nearest future (the Republic of Kyrgyzstan). Thus, the new acts of EAEU law and the legislation on FCZ customs procedure of the new EAEU member states should be studied further. 
